Virginia now averages less than a single death sentence each year, 1 a far cry from its not-too-distant history as the second most active death penalty state in the nation.
Though death sentences are increasingly rare, capital indictments are not. Even as death sentences decline, capital charging in Virginia persists at a relatively stable rate. 3 As a result, Virginia prosecutors now charge about twenty cases of capital murder annually for each case that results in a death sentence. 4 What happens to the other nineteen cases? Plea bargaining fills much of that gap. Today, even more than in years past, Virginia's death penalty functions primarily as a bargaining chip in * Professor of Law, University of Richmond School of Law. My thanks to David Johnson and Maria Jankowski for helpful insights. Thanks also to D.J. Geiger, the principal author of the Virginia Indigent Defense Commission Report, see infra Part I.D, for her thoroughness in assembling and organizing data on capital indictments. And thanks to Laura Joseph for very capable assistance with research. a plea negotiation process that resolves most capital litigation with sentences less than death. 5 Virginia prosecutors have not abandoned the death penalty. Instead, increasingly, they bargain with it.
This reality has important implications for the future of Virginia's death penalty. This symposium essay addresses two related concerns. The first relates to fairness. The second relates to cost.
First, fairness. Because charging and plea negotiation decisions are made by independently elected commonwealth's attorneys across Virginia, and because different prosecutors make those decisions very differently, it has long been true that the locality where a murder occurs is a principal factor in determining who gets death, and who gets life. 6 While plea negotiations may bring fewer death sentences, an imbalance remains across jurisdictions in both capital indictments and death sentences. 7 If our aim is like treatment of like cases across the Commonwealth, we remain a long way from achieving that aim.
This leads to a second concern: cost. Because so many capital cases are resolved by post-indictment plea bargaining, after much of the time-consuming work of investigators, prosecutors, defense counsel, and experts has already taken place, the financial costs of our death penalty system will remain relatively high, despite the decline in actual death sentences. 8 In a world of limited resources and tight budgets, that cost is likely to attract increasing concern. (discussing the cost-benefit -disconnect‖ in a national context). Many of those costs are borne by statewide budgets rather than by local taxpayers. Id. at 864. But the bargaining -advantages‖ of the death penalty are not spread evenly across the state. Id. at 862-63. Those advantages go only to prosecutors willing to use death as a bargaining chip, and most heavily to those who use that chip routinely. Id. at 876-77. Hence there is a political -disconnect‖ between those who seek the advantage of death bargaining and those who bear the costs. Id. As cost-related arguments gain prominence in the death penalty debate, this -disconnect‖ may emerge as a central element in that debate. Id. at 893. The many are paying for the tactical advantage of the few.
Modest and achievable reforms would both promote fairness and reduce costs with little impact on current sentencing outcomes. That kind of reform should interest policymakers regardless of their views on the death penalty. This symposium essay concludes by outlining those possibilities for the future. The numbers tell us that the death penalty is in retreat across the world, across the United States, and in Virginia.
9 Viewed in light of human history across centuries, the decline of capital punishment is unmistakable.
10 After all, Henry VIII's royal courts condemned more prisoners to death in an average week than Virginia sentenced to death in the past decade. 11 In the United States, death sentences have declined for most of the past twenty years.
12 Since a post-Furman 13 high of over 300 death sentences per year in the mid-1990s, death sentences have dropped steadily to about eighty per year. Feb. 27, 2015) . Not surprisingly, observers typically look at these numbers and predict a future with no death penalty. See PINKER, supra note 9, at 150-53 (discussing reasons for the movement away from the death penalty internationally, and finding that abolishing death as a punishment had no observable consequences). To some, the future is now: -[E]ven the American death penalty, for all its notoriety, is more symbolic than real,‖ writes Steven Pinker in his comprehensive study of human violence. 15 and did so more -efficiently‖-meaning a higher percentage of death sentences resulted in execution, and did so more quickly after death sentence-than any other state. 16 From 1995 to 1999, Virginia courts were still averaging about five death sentences per year. 17 Since 2004, however, death sentences in those same courts diminished to less than one per year. 18 Since the sentencing of Robert Charles Gleason, Jr. in 2011, 19 Virginia has produced no new death sentences.
B. The "Funneling" Process in Capital Cases
While death sentences are in steep decline, death penalty cases are not. The docket of capital litigation in Virginia remains much larger than the comparatively few death sentences that it produces. 21 This is because most capital cases are resolved before trial through a -winnowing‖ or -funneling‖ process. 22 At the top of the funnel, the process begins with dozens of arrests for capitaleligible crimes. 23 As cases move down the funnel through indictment and pretrial litigation, we see capital cases turned into noncapital dispositions, sometimes through unilateral prosecutorial choice, but most often by a negotiated guilty plea to something 15 less than a death sentence. 24 At the narrow bottom of the funnel, a handful of cases go to trial where contests over guilt-or, more typically, over sentencing-winnow a bit more. 25 Those contested cases produce a trickle of death sentences at the exit of the funnel. 26 This funneling process has little to do with the legislature, or even the judiciary. It has a fair amount to do with the skill and tenacity of defense lawyers. It has lots to do with the discretion of prosecutors.
As for the legislature, Virginia's broad capital murder statute allows for a wide open entrance at the top of the funnel. 27 Capital murder encompasses fifteen different categories of intentional homicide, 28 including (the most frequently charged) killing in the commission of robbery. 29 Steal the victim's wallet and -ordinary‖ murder becomes capital-eligible. 30 Once the capital murder is proved, Virginia's statutory prerequisites for a death sentence leave plenty of room for discretion. The jury can vote death if it finds the defendant's conduct -vile, horrible or inhuman‖ or if it finds defendant -a continuing serious threat to society.‖
31
As for the judiciary, Virginia law provides two opportunities for courts to participate in the funneling process by exercising judgment that a case does not merit a death sentence.
32 First, after a jury votes death, a Virginia court may set aside the death sentence and impose a life sentence. 33 Second, the Supreme Court of Virginia must review every death sentence to determine whether it is -excessive or disproportionate.‖ 35 Though legislation explicitly grants these judicial powers, courts almost never exercise them to winnow out questionable death sentences. Of the dozens of death sentences voted by juries in the post-Furman decades, Virginia trial judges have found -good cause‖ to set aside only a tiny fraction. 36 And the Supreme Court of Virginia has never found a death sentence -excessive or disproportionate.‖ 37 At trial, of course, juries typically make the ultimate choice of life or death, 38 but the vast majority of capital cases never get to a jury verdict. 39 Most of the funneling occurs before that. 40 Fifteen to twenty years ago, prosecutors winnowed out about 60% of capital murder indictments before trial with-usually bargained forchoices not to seek death. 41 Now that winnowing process disposes of close to 90% of capital murder indictments. 42 Virginia juries ul-
36. I have found no record of a Virginia trial court reducing a jury verdict of death penalty to a lesser sentence based on -good cause.‖ Accounts of practitioners suggest it almost never happens. The ABA assessment does not mention any case where such a reduction occurred. See generally ABA ASSESSMENT, supra note 16 (lacking any example of a court's exercising its discretion under Virginia Code section 19.2-264.5).
37. See ABA ASSESSMENT, supra note 16, at 218; JLARC REPORT, supra note 6, at IV (noting that none of 119 death sentences in its study were found disproportionate by the Supreme Court of Virginia); see also VA. CODE ANN. § 17.1-313(C). In theory at least there are scenarios in which Virginia trial judges play a role in selecting life or death. If the case is tried to the court without a jury, the judge has the power to sentence. But in Virginia both parties must waive jury before the court is empowered to try and sentence. A prosecutor seeking a death sentence is unlikely to concur in a jury waiver where he believes the court is inclined to life. And a defendant is unlikely to waive a jury in front of a judge inclined toward a death sentence. Hence jury waivers, when they occur, tend to come as part of an agreement where the prosecutor agrees not to pursue death. In a few cases where the evidence of guilt is clear and the defendant calculates the chances for a life sentence are stronger without a jury, defendants have entered guilty pleas to capital murder (i.e., without a plea agreement binding on the court) and courts have sentenced to life. The risk in that tactic, of course, is that the defendant acknowledges guilt with no guarantee that he will avoid a death sentence. See Dubois v. Commonwealth, 435 S.E.2d 636, 639 (Va. 1993) (affirming a death sentence entered by a trial judge following a guilty plea despite the commonwealth's recommendation of a life sentence).
38. The JLARC report documented jury sentencings in 53% of cases where the prosecutor sought death all the way through a contested verdict. JLARC REPORT, supra note 6, at 49, 52.
39. Prosecutors, more than legislators, courts, or juries, control the funnel. Virginia commonwealth's attorneys control the entrance to the funnel when they decide whether to present an indictment for capital murder to a grand jury. 44 After a capital indictment is filed and defense counsel is appointed, negotiations between prosecutors and defense attorneys largely determine whether a defendant will ever face a trial or sentencing where death is actually contested.
C. Winnowing by the Numbers: A Tale of Two Studies
Before I get too deep into the numbers, I will offer a few words about the sources and the limits of the data I have examined.
First, a word about sources: In large measure, the numbers come from two studies undertaken more than a decade apart. The studies offer snapshots of death penalty case processing in Virginia during two (roughly) five-year periods, 1995 to 1999 and 2008 to 2013, and hence give us some idea of trends across almost twenty years.
The first study was published in 2002 by the Joint Legislative Audit and Review Commission of the Virginia General Assembly (-JLARC‖).
46 JLARC undertook the study in response to concerns about the uneven exercise of prosecutorial discretion in the application of Virginia's death penalty.
47 JLARC staff reviewed data from Virginia State Police arrests, Sentencing Commission records of case dispositions, and-in a smaller sample of casescommonwealth's attorneys' case files. 48 The JLARC data covered capital crimes occurring between 1995 and 1999. 49 To date, the 46. JLARC REPORT, supra note 6, at I. 47. The principal concern giving rise to the JLARC study was the perception of racial disparity in capital punishment. The principal conclusion of the study, however, was that prosecutors in highly populated localities were much less likely to seek the death penalty than their counterparts in less populated jurisdictions. JLARC study remains the most comprehensive study of prosecutorial discretion in Virginia death penalty cases.
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The second study was documented in a 2013 report by the Virginia Indigent Defense Commission (-VIDC‖) to the General Assembly, and it analyzed the caseloads of the four regional Capital Defender Offices (-CDOs‖) that defend a substantial portion of Virginia's capital cases. 51 During the 2013 session, the General Assembly directed VIDC to undertake a study in order to determine whether, in light of the declining number of death sentences, resources committed to capital defense should be reallocated to other tasks. 52 VIDC staff combed through court records and CDO case files to identify capital cases charged from 2008 through October 2013.
53 VIDC found that, despite declining death sentences, the workload at regional CDOs remained substantial. 54 The reason is that the stream of indicted capital cases continues at a steady rate, even as death sentencing diminishes. 55 Now, the disclaimer. Because the two studies used different data sources and sought to answer different questions, there is no simple, direct way to compare the two. While I am confident that the major trends in capital charging and plea bargaining that I identify are supported by the data, I do not claim to have undertaken the kind of thorough, case-by-case review that would be necessary for more precise conclusions. Nor do I claim that this short symposium essay undertakes the kind of detailed statistical analysis that this topic deserves. Hence, my first observation about the -future‖ of Virginia's death penalty is that we need more complete data and a comprehensive study of capital charging and plea bargaining patterns before we can fully assess these trends.
D. Comparing Capital Indictment Rates and Capital Trial Rates Across Twenty Years: Capital Charging Holds Steady, but Capital Trials Diminish
In examining the JLARC and VIDC studies, this symposium essay aims to compare, across a twenty-year period, the discretionary choices of Virginia prosecutors at two key stages in capital cases: the indictment stage and the pretrial (or plea bargaining) stage. First, when presented with an arrest for a capital crime, how often do Virginia prosecutors seek an indictment for capital murder? I will call that the -capital indictment rate.‖ Second, once a capital indictment is filed, how often does the case make it to a contested verdict where the death penalty remains at issue? That's the -capital trial rate.‖ By comparing capital indictment rates with capital trial rates, we can get a rough idea of how often capital charges are bargained away after indictment for a resolution less than death. Then, by comparing the data from the JLARC and VIDC studies, we can see how those choices have changed (or not changed) across a period of almost twenty years.
To calculate a capital indictment rate, JLARC first had to identify and count the capital-eligible murder arrests from which a prosecutor might select cases for capital indictment. 56 That turned out to be a difficult task because arrest warrants and police databases do not readily indicate whether a murder includes the elements necessary to charge a capital crime. 57 After substantial effort, including examination of individual case files, and even some interviews with commonwealth's attorneys, JLARC identified 215 arrests for capital-eligible crimes between 1995 and 1999, an average of forty-three per year. Out of that universe of 215 eligible cases, Virginia prosecutors obtained capital murder indictments in 170 cases, an average of thirty-four per year. 59 Hence JLARC calculated a capital indictment rate of 79%. 60 As JLARC summarized its finding, -nearly eight out of every 10 persons who were arrested for a capital eligible crime were indicted for capital murder.‖ 61 While that percentage may seem high, at least to those who feel the death penalty should be reserved for the -worst of the worst,‖ JLARC's statistical findings were consistent with responses to surveys it sent to all 121 commonwealth's attorneys. Sixty percent responded that they -always seek a capital murder indictment when the elements of the offense warrant the charge.‖ 62 JLARC's findings suggest that, at least as of the late 1990s, Virginia prosecutors on the whole were disinclined to -winnow out‖ many potential capital cases at the indictment stage. Now let's move forward about fifteen years, through a period when death sentencing was declining by more than 80%. 63 We might expect a parallel drop in the annual number of capital indictments from the JLARC average of thirty-four per year.
64 But the decline is much more modest. The VIDC study counted 131 capital indictments from 2008 through October 2013, an average of about twenty-two per year. 65 In other words, death charging declined by only about 35% even as death sentencing declined by 80%. Death charging is declining much more modestly than death sentencing.
Still, we need to address another important variable before we can appreciate how little the capital indictment rate has changed over time. From how many capital-eligible arrests did prosecutors select those twenty-two per year for capital indictment? That question, unfortunately, is hard to answer directly without exam- ining the individual facts of hundreds of murder arrests. But one key fact seems almost certain: the number of capital-eligible arrests has gone down-a lot-since the mid-1990s. 66 That is because violent crime in general, and homicides in particular, has dropped dramatically across the past two decades. 67 Using the midpoints of the JLARC study (1997) and the VIDC study (2010) as points of reference, the annual number of arrests for murder in Virginia has dropped from 424 to 293, a decline of 30%.
68 Assuming the rate of capital-eligible murders goes up or down roughly at the same rate as murders in general, that would suggest that the annual pool of capital-eligible murder arrests has shrunk by 30% during the years between the JLARC and VIDC studies. That would create an annual pool of about thirty capital-eligible murder arrests, from which Virginia prosecutors annually obtained twenty-two capital murder indictments. That results in a capital indictment rate of 73% for the years 2009 to 2013, only a small step lower than the 79% calculated by JLARC for 1995 to 1999.
In sum, while capital indictments have declined by about a third from the late 1990s to the past few years, that decline is almost entirely attributable to the decline in violent crime across the same period. It is not because Virginia prosecutors are significantly more selective in their capital indictment decisions. . 27, 2015) . Finally, I included dispositions reported by CDOs and reflected in Appendix C to the VIDC study. VIDC REVIEW, supra note 3, at app. C. From that collection of sources I was able to identify dispositions in 100 cases that had been indicted as capital murder. John G. Douglass, Totals w/CCM Data (unpublished research notes) (on file with author) [hereinafter Douglass Notes]. Of those, forty-three were resolved by guilty plea and twenty-four by nolle prosequi. Id. (In some of the nolle prossed cases I was able to identify a superseding indictment followed by guilty plea to a lesser charge). Nine other cases showed capital charges amended to first or second degree murder. Id. Five cases were listed as -other.‖ Id. There were nine jury trials and ten tried by -judge with witnesses.‖ Id. The breakdown of bench trials versus jury trials appears roughly constant since the JLARC study, which documented jury verdicts in 53% of cases where prosecutors sought death. See JLARC REPORT, supra note 6, at 49, 52 fig.18 In sum, when presented with a capital-eligible crime, Virginia commonwealth's attorneys continue to seek capital indictments at a relatively steady rate. Since the late 1990s, their capital indictment rate has dipped only slightly, from 79% to 73%. 75 But as the years have passed, Virginia prosecutors increasingly have chosen not to pursue death all the way through a contested trial and sentencing. The capital trial rate has been sliced in half, from 38% to 19% and the jury trial rate is even lower.
76 Juries now make the death penalty decision in only about 9% of Virginia cases that start with a capital murder indictment.
E. Post-Indictment Plea Bargaining Increasingly Resolves Capital Cases Short of a Death Sentence
An increasingly small percentage of capital murder indictments ultimately leads to a trial where death is at issue. Why? The most likely-perhaps the quite obvious-answer is plea bargaining.
Of course, not all of the winnowing that occurs after indictment and before trial is the result of agreement. Prosecutors sometimes make the unilateral decision to take death off the table. even defendants facing capital charges sometimes plead guilty -straight up‖ with no bargain in place. 79 Still, the available data confirms what experience and anecdotal reports suggest: that such unilateral post-indictment decisions probably account for a small number of cases. 80 The decline in capital trials results mostly from prosecutors' increasing willingness to trade capital charges for guilty pleas.
Why are Virginia prosecutors more willing to resolve capital cases short of a death sentence? Life without parole surely has made a difference. For many prosecutors, no doubt, the option of life without parole diminishes the need for death sentences by providing a means to ensure that the most dangerous offenders remain in prison for life. 81 So, plea bargaining that tilts away from death seems increasingly likely once life without parole is on the table.
But life without parole only partially explains the decline in contested capital trials. Virginia abolished parole in 1995.
82 So, to the extent that the life-without-parole option impacts charging and plea bargaining, we would expect that the JLARC study of cases from 1995 to 1999 would already account for most of that 80. Unfortunately, the available data made it difficult to identify bargained outcomes with precision. JLARC did not distinguish cases winnowed after indictment by negotiated guilty plea from cases in which prosecutors unilaterally chose not to pursue a death sentence after capital indictment. And the VIDC study was not intended to address case dispositions. Accounts from prosecutors and defense lawyers confirm that dismissal or amendment of capital charges typically occurs pursuant to plea agreement and coincides with a guilty plea to amended charges (usually first degree murder). In reviewing Circuit Court Case Information data on case dispositions, I was able to confirm that pattern in a number of cases reported as resolved by guilty plea or nolle prosequi. Douglass Notes, supra note 71.
81. See JLARC REPORT, supra note 6, at 12 (reporting views of some prosecutors that the option of life without parole decreased the likelihood they would pursue the death penalty).
82. Id.
impact. 83 But the capital trial rate has dropped by half since that study. 84 Something else has happened in the past fifteen years to increase the chances that prosecutors will choose to resolve capital cases short of a contested trial with death still on the table.
That -something,‖ most likely, is a vigorous defense. The most significant change in capital litigation since the days of the JLARC study has been in capital case defense. In 2002 the Virginia General Assembly authorized the creation of four regional CDOs under the supervision of the VIDC. 85 In all capital cases since 2004, Virginia courts have been required to appoint two defense attorneys, including one from a CDO. 86 State funds were appropriated to staff CDOs with experienced, specialized defense counsel and to provide for investigators and mitigation specialists. At about the same time, Virginia adopted detailed standards for appointment of counsel, increased compensation, and removed fee caps for appointed counsel in capital cases. 87 It is no accident that the decline in death sentencing coincides with these reforms. A capable and vigorous defense clearly makes a difference, and that defense no doubt accounts-at least in part-for the increased willingness of prosecutors to resolve capital cases short of death.
F. Plea Bargaining: The "Locality Effect"
Virginia has 121 elected commonwealth's attorneys, one for each independent city or county. 88 Their views on death penalty charging differ substantially. Many feel it is their public duty to pursue a capital indictment whenever the facts allow. 89 Others exercise discretion to limit capital charges to the worst of the 83. Indeed, that is one reason the JLARC study chose 1995 as its starting point: to control for any influences that abolition of parole might bring to prosecutors' choices to pursue the death penalty. Id. worst. 90 Many defer to the choices of victims' families. 91 Some choose to avoid capital prosecutions simply because they are too expensive.
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It should come as no surprise, then, that location plays a big role in determining who faces capital indictment and who ultimately receives a death sentence. The principal finding of the JLARC study was that -[l]ocation, more than any other factor, impacted the probability that prosecutors would actually seek the death penalty for capital murder cases.‖ 93 While capital indictment policies account for some of this -locality effect,‖ most of the difference comes at the plea bargaining stage. According to JLARC, the differential among localities became more pronounced after indictment: capital indictment rates ranged from 72% in -high density‖ (urban) areas to 85% in each -medium density‖ (suburban) and -low density‖ (rural) areas, a fairly modest differential. 94 But things changed as cases moved down the capital litigation funnel. The JLARC study found that prosecutors in suburban localities were almost three times more likely to seek the death penalty all the way through a contested trial or sentencing than prosecutors in urban localities. 95 In other words, prosecutors differed only a little in their decisions whether to indict capital cases. They differed a lot in deciding whether to bargain for less than death. Hence, primarily as a result of differences in the willingness of prosecutors to plea bargain in capital cases, death sentences were disproportionately a suburban and rural phenomenon in Virginia, at least as late as 1999. 97 Those, after all, pose fundamental questions: Should the state take life as a sanction for crime? Do we have the capacity to reliably distinguish the guilty from the innocent? Do we make fair choices between those who live and those who die? My aim in this short symposium essay has been to point out a reality that gets obscured in that debate. Death sentences are really the tip of a much larger iceberg of capital litigation. Most of the time, and increasingly over the past twenty years, the practical function of the death penalty is to serve as leverage in a plea bargain.
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I offer that as an observation of fact, not as judgment condemning or applauding the trend. 99 My modest suggestion to policymakers is simply that they should consider the iceberg as well as the tip. We need a careful study to see if our current practices, which depend so heavily on plea bargaining judgments of independently elected prosecutors across Virginia, are fair when viewed in statewide perspective. And we need to consider the Virginia's system of capital litigation winnows out nineteen of twenty capital charges for every death sentence it produces, largely based on plea-bargaining choices by independently elected commonwealth's attorneys. 101 When JLARC looked at that process for cases now almost twenty years old, it found that the outcomes -are not easily reconciled on the grounds of fairness.‖ 102 Locality, more than any other factor, determined the likelihood that a prosecutor would seek a death sentence. 103 Without another effort like JLARC's detailed statistical study, it is hard to say whether this locality effect has become more or less acute since 1999, or how it may evolve in the future. Ironically, as plea bargaining resolves a greater percentage of cases, we would expect that differences across localities would diminish. Stated more bluntly, if virtually every case results in a bargain for a life sentence, there is little difference in outcomes across localities.
But that kind of future seems unlikely. Inevitably, some cases will not be bargained, and prosecutors will differ in choosing those cases. The trickle of death sentences we have seen in the past decade still tilts toward a few, primarily suburban jurisdictions. 104 The list of capital indictments in recent years shows comparatively few cases in the state's urban centers and higher numbers in areas of medium or low population density. 105 If the experience of other states is an indicator, the locality effect will linger, even as death sentencing diminishes. 106 We may choose to defend that system as a consequence of local democracy. As JLARC observed, it may be harder to defend on grounds of fairness. 107 Finally, one other factor should give us pause as plea bargaining becomes the principal means for choosing life or death. A bargain requires the defendant's agreement. Some defendants land on death row not because the prosecutor failed to offer a plea to a life sentence, but because the defendant rejected the offer. Indeed, experienced capital defense lawyers estimate that more than half of defendants sentenced to death were offered a plea to life along the way. 108 At best this system promotes a level of randomness in outcomes of capital cases. At worst it tilts death sentences toward defendants who get poor advice from their lawyers, defendants with mental deficiencies who fail to appreciate the hard choices they face, or defendants with plausible claims of innocence. 109 
B. The Cost Efficiency of Winnowing Capital Cases by Plea Bargain
We think of plea bargaining as a cost-saving device. When we look only at a single case, we see that a guilty plea saves the cost of trial and (sometimes) of lengthy appeals. But a different picture may emerge if we look at capital cases on the whole, adopting the kind of perspective a legislator might take in assessing the cost efficiency of any criminal justice policy. 110 Start with costs. Even in a system with heavy reliance on plea bargaining, the choice to bring a capital charge results in substantially higher cost than the noncapital alternative.
111 That is UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 49:873 primarily because so much of the added cost of a capital case must be spent before trial. 112 A recent study in the federal system estimated that capital cases ending in a guilty plea were more than three times as costly as noncapital cases resolved by trial. 113 Studies from several states echo that finding.
114 Therefore, Virginia's prevailing pattern of waiting until after indictment to winnow out most capital charges virtually insures high costs, even as it produces few death sentences. Now consider what we -buy‖ for those costs. Mostly we buy bargaining leverage. Without detailed study, however, it is hard to know what practical difference that bargaining leverage really makes. Do we get fewer costly trials? Probably not. There is no solid evidence that bringing a capital charge increases the likelihood of resolving the case through a guilty plea. 115 Indeed, the opposite may be true. 116 Do we get higher sentences for murderers? For some, probably yes. It does seem likely that, on the whole, prosecutors who charge capital murder will obtain higher bargained-for sentences than prosecutors who negotiate pleas from the starting point of an indictment for first degree murder. 117 But the difference may be more symbolic than real. The threat of a death sentence may induce a plea to life without parole. Still, even without that leverage, a plea to first degree murder likely will keep the convict in prison well into old age. 118 The practical difference may be a few years of geriatric release.
Virginia's budget-makers may differ in their assessments of these costs and benefits. My point is simply that they should not undertake that assessment without recognizing the pervasive influence of current charging and plea-bargaining practices.
CONCLUSION-A MODEST SUGGESTION FOR REFORM BY
NARROWING THE FUNNEL Virginia could substantially reduce the statewide costs of its death penalty system with little change in the ultimate outcome of capital cases. To do so would require winnowing out at the indictment stage some of the cases that currently get winnowed after indictment; narrowing the top of our capital litigation funnel before we spend millions litigating cases that will be bargained down to lesser sentences anyway. We could accomplish that through a variety of means, steps that would bring the added benefit of consistency to a system now characterized by differences based on locality.
Without changing the fundamental structure of local control, we could encourage more exacting review at the indictment stage. A few commonwealth's attorneys have developed policies for that purpose. 119 At the federal level, the Department of Justice requires extensive pre-indictment review. 120 An ABA study recommended that Virginia commonwealth's attorneys develop advisory guidelines or consultative processes to guide discretion in bring- 122 Any of these steps would help to address the concerns over fairness that JLARC highlighted more than a decade ago, and save money in the process.
There is a simpler and more effective way to limit capital litigation costs with little change in outcomes. Remove robbery, standing alone, as a predicate for capital murder.
123 That statutory change alone would reduce the iceberg of capital litigation by about half. 124 The JLARC study found that robbery-murder cases account for more capital murder indictments than all other predicates combined. 125 Yet cases where robbery is the only predicate almost never result in a death sentence. 126 Indeed, had Virginia made that change to its capital murder statute ten years ago, it would have saved millions in cost without affecting a single death sentence. 127 It would have made our system more consistent across localities, and we would have preserved the charging authority of commonwealth's attorneys.
Capital cases are expensive. They should be with so much at stake. I do not suggest that we reduce costs by cutting corners in investigation, prosecution, or defense of individual cases. Nor do I argue that plea bargaining has no place in capital cases. I only observe that Virginia's capital litigation system has achieved a very costly equilibrium. We indict a comparatively high number of death cases. Then, after substantial expense, we almost always bargain them away for noncapital results. We have invested heavily in a death penalty that serves mostly as a bargaining chip. As we consider the future of Virginia's death penalty, that state of affairs should concern policy makers, regardless of their views on the death penalty. 124. The JLARC study found that 56% of capital murder indictments had robbery as the sole predicate. JLARC REPORT, supra note 6, at 30 fig.10 .
125. The JLARC study found that 56% of capital murder indictments had robbery as the sole predicate. JLARC REPORT, supra note 6, at 30.
126. See VCCC Data, supra note 20. 127. Id.
